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Dear Commissioners:

Respondents appreciate the oppottunity 1o demonstrate why the Commission should
find that there is no reason to believe that a violation of the Federal Election Campaign Act
of 1971, as amended (FECA or “the Act”), has occurred or is about to occur, in connection
with the issue ad campaign that is the target of this complaint.

The Commission will be able to see for itself from the ads (see attached) that the five
tobacco companies {the “respondents™) have not been and are not engaged in election-related
activity. None of the ads contains “express advocacy”™ or even “electioneering.” They do not
mention’ or depict any faderal candidate. They do not faver or oppose, or urge a vote for or
against any candidate or political party. The focus of every ad is the merits of comprehensive
tobacco legislation, and the objective is to inform the public and, in turn, to persuade
members of Congress to take certain actions with respect to such legisiation.

We begin by describing, in Part I, the relevant factuai background and by examining,
in Part i, the peculiar -~ and highly speculative -~ nature of the aliegations in the complaint.
Part T11L.A, explains why, regardiess of the legal standard applied to define so-cailed “in-kind

'A few of the ads mention the name “McCain,” referring to Senator John McCain, the
sponsor of S. 1415, This is because of the fact that S. 1415 became known as the “MeCain bill.”
See Affidavit of Lance lan Morgan (the “Morgan affidavit”) (Exhibit 69) at § 9.
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contributions,” nothing in the complaint even comes close to suggesting that a violation of the
Act has occurred. We then, in Part [I1.B., explain why this complaint, in seeking to silence
one side of a public policy debate, is an abuse of the Commission’s process and seeks to put
the Commission in the untenable position of imposing an unconstiintional prior restraint.

L RELEVANT FACTUAL BACKGROUND

Comprehensive federal lepislation to regulate the tobacco indusiry has been and
continues to be the subject of intense congressional and public debate. Since March of this
year. the respondents have been publishing advertisements addressing the merits of such
legislation in an effort to participate in that debate.

On June 20. 1997, state atiorneys general, public heaith community representatives,
attorneys for persons suing the tobacco industry and the respondents developed a
comprehensive blueprint, which would have dramatically transformed the manner in which
cigarettes and smokeless tobacco products are manufactured, marketed and sold in the United
States (the “Proposed Resolution™). This agreement foliowed weeks of intensive negotiations
by many parties. including Matthew Myers of the National Center {or Tobacco-Free Kids, the
complainant in this matter. The Proposed Resolution includes a detailed outline of proposed
federal fegislation and has no effect absent such legislation. Put simply, respondents agreed to
support federal legislation embodying the terms agreed to in the Proposed Resolution.

Basically, the Proposed Resolution would mandate a total reformation and resiructuring
of how tobacco products are manufactured. marketed and distributed in the Umited States:

(1} by seeking to prevent underage access to, and dramatically reduce underage use of,
tobacco products;

{2) by enacting Food and Drug Administration authority to regulate tobacco products
under the Food, Drug, and Cosmetic Act, with certain provisions applicable to tobacco
products;

(3) by mandating changes in the corporate culture of tobacco companies;

(4) by setting national requirements limiting smoking in public places (with State and
local governments remaining free to set more stringent requirements):

(5} by requiring that the participating members of the tobacco industry pay hundreds

of biflion dollars to fund medical research: public education; cessation programs; health-care
f

costs incurred by federal, state and local governments: and federal and state enforcement of

the restrictions imposed by the Proposed Resolution:

{6) by preserving the nights of individuals to sue the tobacco industry; and
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(7} by establishing a comprehensive regime of federal regulation and federal and state
enforcement to implement these requirements.

Obviously, the issues addressed in the Proposed Resolution and in Congress’s
tegistative response o this proposal were and remain of critical importance to the respondents.
The enactment of such sweeping federal {egislation tundamentally would affect virtualiy every
aspect of the respondents’ tobacco businesses.

Beginning in March 1998, the respondents determined that it was in their interests {o
participate fully and publicly in the policy debate over appropriate federal tobacco legislation.
To that end, the responderts have published paid print, radio, and television advertisements
that address the issues surrounding federal tobacco legislation” See Exhibits | through 44
and Exhibits 70 through 72.

i‘or example, in March of 1998, under the banner “The Tobacco Settlement,” the
respondents published Exhibit 1 in several major newspapers in support of federal legisiation
incorporating the provisions of the Proposed Resolution. The advertisemeni briefly sel out the
terms of the Proposed Resolution, discussed its benefits to the public and to the industry and
concluded with the following:

We want to see the agreement become law. But not at the
expense of adults who choose 10 use legal 1obacco products, our
shareholders, or the hundreds of thousands of Americans
employed by the tobacco industry,

For example, some now are calling for immediate and massive
increases in excise taxes on iobacco products. These taxes are
not onty unfair to millions of our customers, but also will have a
devastating impact on the hundreds of thousands of people who
work in our industry. Maoreover, simply passing new excise
taxes does nothing to further the comprehensive nature of the
settlement.

All sides can find fault or favor with individual features of the
settlement. But the President and Congress now have a unique
opportunity to chart a new direction by passing comprehensive

“Philip Morris Incorporated (“PMUSA™} is one of the five tobacco manufacturing
companies participating in the publication of these advertisements.  This response is being {iled
on behall of those five manufacturing companies, including PMUSA. PMUSA notes that the
compiaint in this maiter was served only upon Philip Morris Companies, Inc., the parent
corporation of the Philip Morris family of companies, and not uvpon PMUSA. By filing this
response, PMUSA is not waiving any objections 1o the inadequacy of service.
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federal legistation on a nattonal {obacco seitlement. The whole
of the seitlernent is much greater than the sum of its parts.

We're ready to work to make the agreement final and to put an
end to decades of fruitiess conflict, where no one wins,

[.ike all of the other ads. this ad contains no mention of any candidate for federal office.
much less a call 10 vote for or against a particular candidate ot party. Rather, the focus is
exclusively on the public rolicy issues surrounding legislation pending before Congress.
Furthermore, this early advertisement establishes the theme that runs through all of the ads
published or broadcast by respondents: The respondents entered into the Proposed Resolution
in order to achieve a comprehensive solution (o tobacco issucs in the United States. The
respondents did not agree to huge tax increases and the problems they create.

On April {, 1998, the Senate Commerce Ceminittee favorably reported S. 1415 (the
“McCain bill™). The McCain bhill bore little resemblance to the terms of the Proposed
Resolution.  In the respondents’ view, shared by independent analysts, the terms of the
McCain bill would jeopardize the continued financial viability of the tobacco industry. In the
days preceding the Senate Commerce Committee consideration of the McCain bill, the
respondents offered the fellowing critique of the bill:

The Conunerce Commitice proposal would put at risk all the
benefits of the proposed tobacco vesclution. [t would also
jeopardize the financial viability of the tobacco industry, cause
economic dislocation among those who do business with tobacco
companics. impose astronomical price increases on consumers,
create & black market and potentially lead o prohibition. (March
30, 1998 Public Statement by the Tobacco Industry in Response
to Senate Commerce Commitiee Tobacco Legislation.)

Atfter the MoCain bill was reported out oY commitiee. the respondents concluded that
there existed no reasonable chance for the passage of federal legislation bearing any
relationship to the Proposed Resolution. In a speech 1o the National Press Club on April 8,
1998, RJR Nabisco Charman and CEO Stephen F. Goldstone stated:

The extraordinary settlement reached on June 20™ last year that
could have set the nation on a dramaticaily new and constructive
direction is dead. and there is no process which is even remotely
likely to ivad to an acceptable comprehensive solution this year.
And by that t mean a compichensive resolution that sets clear
and understandable rules for the future, but acknowledges that
tobacco companics have a legitimale right to exist in our
country.

Joint Response -- MUR 4766 4



[Wle are going to speak oul and engage 1n the public policy
debate affecting our industry and our customers. . .. [ pledge to
devote much of my own time and my company’s considerable
resources o fostering a healthy, viporous debate about the
choices this country has about tebacco products. 1 have talked to
the CEQs who lead the other companies in the industry, and |
have no doubt they will join me in deveting their resources to
raise these issues in every town across the country. The primary
issue is taxation. Is tt fair to increase the tax on cigareties by
huge amounis to pay for new tederal spending programs or to
provide 1ax cuts for wealthy Americans?

After the Goldston2 speech. the respondenis™ ads continued to focus exclusively on the
merits of the legislation. For example. on June 110 1998, the respondents began broadcasting
the following television ad:

It’s Christmas tn Washington.

They're piling big presents under the huge $800 billion tax tee . . .
New spending on pet projects . . .

A black market in cigarettes . . .

Tax cuts for the fucky . . .

Lots of money for the new government bureaucracy . . .

Yes. it’s the scason of giving in Washington, bui remember it’s your taxes
they're giving away . . .

$800 billion in new taxes . . .
Merry Christmas from Washington, and itUs only summer . . .

Contact your Member of Congress now and tell them you oppose the McCain
Tobacco Tax. (Exhibit 33).

The sole aim of the ad is to urge opposition to the MceCain bill.

On June 17, 1998, the Senate cffectively rejected the McCain bill on a cloture vote,
Complaint at 1. Nevertheless, the threat of onerous federal tobacco legislation did not
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disappear on that date.  Immediately after the June {7 vote, President Clinton and numerous
Members of Congress, including the Minority Leaders in the Senaie and House. stated that
they would continue 1o press for the passage of tobacco legislation along the lines of the
McCain bilf. See, e.g.. June 18 News Briefing by Senator Daschle and Rep. Gephardi;
Associated Press, “Senate Kills Tobacco Bill,” June 18, 1998 {quoting President Clinton as
saying about the tobacco legislation: “It's dead today; it may not be dead tomorrow.” he said.
"I've never quit on anything this important in my life and | don’t intend to stop now.”™).

Since June 17, the Senate has voted at feast twice on efforts {both unsuccessful) to
revive the MceCain bill by way of amendments to unrelzted legislation being considered. See
144 Cong. Rec. S€511 (daily ed. June 18, 1998); 144 Cong. Rec. S8091 (daily ed. July 14,
1998). Such efforts may well continue in the Senate. Moreover, given the existence of task
forces on tobacco legisiation in the House of Representatives and reports that such task forces
are actively considering legislation that would depart dramatically from the terms of the
Proposed Resolution, the respondents continue to this day to face the threat that the House of
Representatives will move to adopt tobacca legistation that is antithetical to their interests.
See, e.g.. “Tobacco: House GOP Still Working on Legislation, No Date Set for Bill's
Release,” Daily Report for Executives (BNA), at A23, July 31, 1998, Indeed, such legislation
has already been introduced in the House. Sgg, ¢ g., H.R. 3868 (1998).

Accordingly, the respondents have coniinued to address the public about proposals for
federal tobacco legislationn. The following television ad was broadeast in anticipation of a

House bill:

At election time, the politicians are always telling us they're
against taxes and for the working people.

Welil now they have the chance to prove it before the election.
This tohacco tax bill some in Congress are talking about doesn’t
make any sensc. How is a more than half a willion dollar tax
increase ol working people going to stop kids from smoking?

I's just more taxes for more government.

I'm going to remember this fall what the peoliticians do this
summer.

Contact your Member of Congress. Tell them to oppose the new
tobacee ax. (Exhibit 37).

‘The subject of this ad. like all ef the others. is comprehensive tobacco legislation. By
its terms, the ad conveys the message that Members of Congress -- consistent with their

promiises to volers about onpposing taxes -- should vele against the tobacco tax legislation and
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that the public should urge their representatives to do se. Thus, the ad is designed to
influence., through grassroots efforts, Members of Coungress as they consider tobacco
legislation. and not te influence how individuais vote during elections. Like the other ads.
this ad does not refer to or depict any candidaie; it does not urge a vote for or against any
candidate or party; and its focus is purely legislative in nature, not electoral.

On July 2. 1993, the respondents began broadcasting a “man on the street” radio spot.
{Exhibit 20.) The ad began. “Some in Congress are still pushing a big tax solution on
tobacco. What do Americans think?” After several statements from various people who
opposed new tobacco taxes, the ad concluded, “Contact vour Member of Congress. Tell them
10 oppose new iobaceo taxes.” Again. this ad is consistent with the “anti-tax, anti-big
government” theme that runs throughout the respondents’ issue advertisements without
excepion.

Wore recently, the respondents bave broadcast an advertisement, {Exhibit 39). that
features photographs of American workers across the country. [t begins by noting that they
are the “real heroes™ who “work hard for their families,” These workers, according to the ad.
are the ones whose “sacrifice has brought our economy back” and whose tax dollars have
produced the first budget surplus in almost thirty yvears. The ad then expresses indignation
that “even with a $1.6 trillion surplus, some in Washington still want more than $300 billion
in new taxes.” The ad asks the question “isn't it time to give hardworking Americans a
break?” and then concludes with an exhortation to "Contact vour Member of Congress. Tell
them to oppose new tobacco taxes.”

Sinec the publication of the first issue advertisement in March of 1998, the objective
of all of the print. radio and television advertisements has remained consistent: to express
publicly the respondents’ position on the substantive merits of comprehensive federal tobacco
tegislation. Affidavit of Lance lan Morgan (the “Morgan affidavit™)y at § § 5, 7. 8 and 10
(Lxhibit 69). None of the advertisements mentions a candidate for federal office nor contains
a cali to vote for or against any candidate or party. All of the advertisements focus
exclusively on the substantive merits of the proposed legislation and clearly identify
respondents as the speakers. Members of the public are urged 10 contact their members of
Congress to express their views on tobacco legislation.

Respondents have made decistons about the timing, content and placement of each
particular advertisement in direct response to evenis surrounding the issue of tobacco
legistation. Morgan affidavit at % 11, Accordingly, nao decisions have been made regarding
the content or placement of advertisements to be made in the {all, or even whether such
advertisements wiil be miade ai all. Morgan affidavit at § 12. Respondents currently
anticipate, however. that federal tobacco legislation will still be a legislative issue in the fall
and on inte 1999, and thus the respondents continue to contemplate the possibility of
additional advertisements.

Complaimant aiso has published advertisemenis about this important public issue. See.
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¢ g.. Exhibits 45 through 68. During all relevant periods, the complainant has been actively
pursuing its own heavily-financed campaign to influence the public and Congress. In so
doing, it has taken positions that are diametrically opposed to respondents’ positions on
legislation such as the McCain bill. Such is the na:ure of debate in a free socicty.

1L THE COMPLAINT

The complaint is interesting as much for what it does not say as for what it docs say.
it does not alicge that respondents have spent any money or published any advertisements in
violation of the federal election laws, [t in fact, does not aliege that any violation of those
laws has occurred. Rathier, the complaint focuses exclusively on “the tobacco industry’s ads
to be run in the Fall” and asserts thar such “poteatial ads™ will be illegal in-kind contributions.
Complaint at 1; see also Complaint at 2 (“Communications, like the ads the tobacco industry
1s reported to have promised Republican Senators it would run . . . confer something of
value' that constitutes an iilegal “contribution” by the tobacco industry.™). Thus, complainant
itself avoids any claim that o violation has occurred -- and only asserts that one might occur
“in the Fall.” if at that time respondents run ads that support or oppose candidates.

The only relief sought in the complaint is that the Commission “put an end” to future
“illegal expenditures™ by respondents. Since the only “illegal™ expenditures reterred to in the
complaint arc hypothetical expenditures allegedly to be made “in the Fall.” the only possible
relief the complainant could be seeking is to have the Commission attempt to enjoin
respondents from publishing and broadcasting unspecified advertisements at some time in the
future,

The complaint relies on press seports about a staiement that was allegedly made by
Senator Mitch McConneil in a privaic meeting with other Republican Senators prior 10 the
final clature vote on the McCain bill. Senator McConnell and his representatives have
characterized the news accounts as mnaccurate.  According to the Bureau of National Affairs
{BNA). “Mike Russell. a spokesperson for the National Republican Senatorial Committee. said
McConnell made a statement to Republican colleagues before the tobacco vote, but he was
merely ‘offering analysis’ of the political consequences, not promising anything.
‘McConnell’s statement was nothing more than a statement of the obvious. All he said was
the companies will continue to fight for their interests,” Russell told BNA, June 30.7
“Tebaceo: Industry, McConnell Bispute Charges by Anti-Tobacco Group In FEC
Complaint.,” Daily Report for Executives, (BNA) at A-11, July 1, 1998, Senator McConnell
apparently made similar comments before the compiaint was filed with the FEC. On June 30,
1998, the day after the date of the complaint, the Washington Post reported that “iln an
interview last week, McConnell said, T expect the [industryt advertising to continue becanse
the fegistative activity is continuing.” Saundra Torrv, “Anti-Smoking Group Asks FEC to
Halt Tabacen's Ads for Senate Alhies.” Wash, Post, June 30, 1998 (alteration in original).
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HI. ARGUMENT

A. REGARDLESS OF THE LEGAL STANDARD APPLIED, THE
RESPOMDENTS’ {SSUE ADVERTISEMENTS ARE PROTECTED FIRST
AMENDMENT SPEECH THAT IS WELL OUTSIDE THE
COMMISSION’S JURISDICTION,.

As the facts demonstrate, all of the advertisements run by the respondents are issue
advertiseinents and are clearly designed to allow the respondents to participate in an ongoing
federal lepisiative debate regarding comprehensive 1obacco legislation.  Nothing about these
ads even suggests an effort to affect the outcome of any federal election.  Accordingly, the
advertisements are not “expenditures” and cannot, under any theory, be transformed into “in-
kind contributions™ made in connection with federal elections or otherwise treated as
contributions or expenditures subject to FECA. Thus. the Commission must conclude that
there is no reason to believe that a violation of the Act has occurred.

In the context of this matter, there is no need to determine the precise lepal standard to
be applied for purposes of deciding when communications can be ireated as “in-kind
contributions.” Whatever standard is applied -- an “express advocacy™ or a more expanpsive
“electioneering” standard -- it is ciear that the respondents’ advertisements are quiniessential
issue advertisements and cannot be found o be “in-kind contributions.” In Point 1 below,
we explain our conclusion that a communication can be characterized as an “in-kind”
contribution only 1f its content is such that it meets the constitwtionally-mandated standard of
“express advocacy.” which respondents’ ads clearly do not. In Point 2, we explain why the
ads do not even rise to the level of “electioneenng.”™

i. The FEC May Not Prohibit Corporate Speech that Does Not
Contain Express Advocaey.

It is now axiomatic that FECA does not, and indeed because of the fundamental
protection conferred by the First Amendment may not, regulate “issue advocazy.” See
Bucklev v. Valeo, 424 U5, 1 (1976) {por curtam); FEC v. Massachusetts Citizens for Life,
479 U.S. 238 (1986).% In Buckley, the Supreme Court distinguished between disbursements

“The weight of autherity separating “issue advocacy,” which government may not regulate,
Iroin “express advocacy.” which is subject to some government regulation, is overwhelnung, See.
¢, FEC v. Christian Action Network, Inc., 110 ¥.3d 1049 (4ih Cir. 1997 (*CAN ") {awarding
atiorney ‘ues and costs o the Network because the FEC's interpretation of § 441b(a), which
depended on examining the meaning behind the images of an advertisemery that did not contain
express or expiicit words advocating the election or defeat of a clearly identified candidate, was
not substantially justificd under 28 U.S.C. § 2412 VAY; Faucher v. FIC, 928 F.2d 468 {1t
Cir. 1991), cert,_denied sub nom, FEC v. Keefer, 302 US. 820 (1991 (FEC regulation

purporiing to permil corporate expenditures for voter guides only where gaides expressed no
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made for the purpose of “express adveeacy,” and disbursements made for the purpose of
“issue advocacy.” In order to “insure that the reach of § 434(e) is not impermissibly broad.”
the Buckiey Court narrowly construed the term “expenditure” to “reach only funds used for
communications that expressly advocate the election or defeat of a clearly wdentified
candidate.” See 424 U.S. at 80, Buckley established a bright line to separate “express
advocacy” from “issue advocacy.  Express advocacy is limited io “communications
containing express words of advocacy of election or defeat, such as “vote for,” “elect,
“support,” “cast your ballot for,” ‘Smith for Congress.” “vote against,” “defeat,” ‘reject.’” 1d. at
44 n.52 (emphasis added). Any communication that falls outside of that narrow definition is
“tssue advocacy” and must be aiforded the broadest protection.

Addressing “issue advocacy,” the Court emphasized:

Discussion of public issues and debate on the gualifications of
candidates are integral 1w the operation of the system of
government established by our Constitution.  The First
Amendment affords the broadest projection to such political

opinion on the "issues” covered was beyond FEC's authority under § 441b); FEC v. Central Long
Island Tax Reform Immediately Comm., 616 £.2d 45, 53 {2d Cir. 1980) (en _bare) (FEC's
definition of “express advocacy” was too broad where it included “implied” communications that
encouraged the election or defeat of a clearly identified candidate); Right to Life of Dutchess
County v, FEC, No. 97 Civ. 2614 (SHS) 1998 WL 283305 (S.D.N.Y. June I, 1998) (holding
that the definition of “expressly advocating™ in 11 C.F.R. 100.22(b) is unconstitutionally
overbroad because it omits the requirement that a communication include express or explicit
words of advocacy); Maine Right to Life Comm. v. FEC, 914 F.Supp. 8, 13 (D.Me. 1996}
(holding that the definition of “expressly advocating™ in 11 C.F.R. § 100.22(b) is contrary to the
Act because it restricts “issue advocacy ™). aff’"d per curiam Maine Right to Life Comm. v. FEC,
98 F.3d 1 (Ist Cir. 1996): Clifton v. FEC, 927 . Supp. 493, 500 {D.Me. 1999) (FEC’s voter
guide and voting record regulations are beyond FEC's authority "because they restrict issue
advocacy in connection with expenditures®). aff"d on alterpate grounds 114 F.34 1309 {1st Cir.
1997) cert. denied 118 8.C1 1036 {1998); FEC v. Christian Action Metwork, 894 F. Supp. 946
(W.D. Va. 1965) (television advertisement identifying candidate Bill Clinton as pro-homosexual
was not cxpress advoecacy). aff’d per curiam. 97 F3d 1178 (4th Cir. 1696) ("CAN"); FEC_v.
Survivial Educ. Fund, Ing., Mo, 89 Civ. 6347 (TPG), 1994 WL 9658 (8.D.NY. Jan. 12 1994)
(expressions of hostility to the positions of an oificial are not express advocacy even when the
imptlication that the official should not be re-clected is quite clear), aff’d in part and rev d in part
an_alternate srounds 65 F.3d 285 (2nd Cir. 1995), FEC v. National Org. for Women, 713 F.
Supp. 428 {D.D.C. 1989) (solicitation letters by organization were discussions of public issues
which by their nature raised the names of candidates. and therefore not "express advocacy");
FEC v. American Fed'n of State, County and Mun. Emplovees, 471 F. Supp. 315 (I2.D.C. 1979}
(a "Nixon-Ford" posier circulated prior to the {976 election was not "express advocacy” although
it included a clearly identified candidaie and could have tended to influence voting).

Joint Response -- MUR 4786 10




A
[
!
|

expression n order to assure the unfettered interchange of ideas
for the bringing about of political and social changes desired by
the people.

Id. at 14 (citation and internal quotation omitted} {emphasis added). The Buckley Court
reasoned that the express advocacy test must be both narrow and explicit because:

{Tihe disunction between discussion of issues and candidates and
advocacy of election or defeat of candidates may often dissolve
in practical agplication. Candidates, especially incumbents, are
itimately tied to public issues involving legislative proposals
and governmental actions. Not only do candidates campaign on
the basis of their positions on various public issues, but
campaigns themselves gencrate issues of public interest.

Id. at 42.

The complaint in this case arises under § 441b of the Act, which makes it unlawful for
a corporation 1o make “expenditures” and “contributions,” as defined in § 441b(b)(2). In FEC
v. Magsachusetts Citizens for Life, 479 U.5. 238, 248-49 (1986) (“MCFL™). the Supreme
Court definitively construed the term “expenditure” in § 441b and § 441b(b) and held that it
only applics to the disbursement of corporate “funds used for communications that expressly
advocale the election or defeat of a clearly identified candidate.” In other words, funds spent
by corporations tor issue advocacy are not “expenditures.” Clearty, under MCFL, none of the
corporate disbursements by respondents for issue advertisements has been an “expenditure.”
because none of the cominunications cortains express advocacy. MCFEL is controiling in this
matler,

Moreover, the advertisements cannot constitute in-kind contributions because the Act
itself excludes corporate Jishursements for issue advocacy from the definition of contribution.
Section 431 provides, in relevant pari:

When used in this Act . .. (8)B) The term “contribution” does
not include- . . (vi) any payment made or obligation incurred
by a corporation . . . which, under section 441b(b) of this title,
would not constitute an expenditure by such corporation . . . .
{Ermphasis added).

As previcusly discussed, the Supreme Court in MCFL ruled that corporate
disbursements for communications that do not coniain “express advocacy” are not
“expenditures” under § «441b(b). Therefore, under § 431{8)B){vi). such corporate
disbursements are exclided from the definition of contributions under the Act. The combined
operation of § 441b(b), as censtrued by the Court in MCFL, and § 431(8}{B}(vi) works to
exclude entirely corporate disbursements for “issue advocacy” from regulation under the Act
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as “expenditures” or “contributions.”™ 1t is beyond questioning that the respondents’ ads arc
“issue advocacy” and not “express advocacy.” Not a single advertisement contains express or
explicit words of election advocacy.

Any effort to transform expenditures into “contributions,” so as 1o afford them lesser
protection, totally breaks down when the alleged “in-kind contributions” are issue
advertisements. When the Supreme Court stated in Bucklev that a contribution limit “entails
only a marginal resiriction on the contributor’s ability to engage in free communication,” it is
clear that the Court was addressing firancial contributions of cash or cash equivalents. Id. at
20-21 (A cash contribution serves as a general expression of support for the candidaie and
his views. but dogs not communicate the underlving basis for the support.”™) (emphasis added).
In contrast to a financial contribution. issuc advertisements, like the ones run by the
respondents, do “communmcate the basis™ for the speaker’s support of a particular policy.

Such advertisements are constitutionally protected speech, as distinguished from a contribution
of money or some type of cash equivalent. Because the advertisements are clearly the
respondents’ speech, Buckiey and MCFL dictate that such speech may be regulated under

(D.Me. 1996) (“[E]ven if section 441a°s definition of ‘centribution” were relevant, the
fegislative history indicates that the definition was intended to distinguish ‘between
independent expression of an individual’s views and the use of an individual’s resources to
aid a candidate in a manner indistinguishabic_in substance from the direct payment of
_cash . .. .” S.Rep. No. 677, 94th Cong., 2d Sess. 31. 59 (1976). reprinted in 1976
U.S.C.C.AN. 946, 974.7 {emphasis in original)).

Z. The Respondents’ Issue Advertisements Do Not Contain an
“Electioneering Message.”

Even if the Commission were 1o take a more expansive view of the meaning of the
phrase “in connection with any clection,” as that phrase s used to delineate those
contributions that are banncd under § 441b. there would still be no basis for the Commission
to find reason fo believe that a viclation has occurred, because none of the ads have contained

S
i}

an “clectioncering message.””

In FEC v. Akins, 118 S.Ct. 1777, 1781 (1998), the Court recognized that the exclusions
from the definitions of “contribution™ and “expenditure”™ in seciions 431{8)1) and 431(9)(B)
respectively. contatn “detailed categories of disbursements, loans, and assistance-in-kind that do
nol count as a ‘conwrtbuiion’ or an ‘expenditure.” 7 under the Act.  That is precisely the analysis
to be followed in this maiter.

"The phrase “electioneering message”™ is not defined in the Act or the regulations
promuigated thereunder, but the FEC has argued that § 44ia{d)(3) of the Act provides for a
broader interpretation of the phrase “in connection with” any federal election ian the
interpretation given that phrase by the Court in MCFL as vsed in § 441h{b). which is limited to
Joint Response - MUR 4766 12
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The 1ssue ads began in March in direct response to Congress’s legislative treatment of
the Proposed Resolution, not in response to any federal election. The ads continue because
the threat of onerous tobaceo legisiation remains an active issue. None of the ads cven
obliguely refers to any candidate, cither in words or pictures: the focus of every ad has been
on legislative issues, not candidates or partics; and, finally, none of the ads has urged the
public o do anything beyond communicating with their represeniatives about the issue of
federal tobacco legislation. Thus, none of the ads contains even an “clectioneering message.”
See 15 Campaign Practices Guide 1985-1989; AQ 1285-i4.

In MUR 2580, the complainant alleged that an ad run by “Common Cause.” a
nonprafit corporation. violated § 441b. The ad in that matter specifically focussed on Senator
Robert Dole and referred to his “bid for the presidency.” The Conunission dismissed that
MUR and determined that n the context of the particular advertisement and Common Cause’s
overall grassroois campaign, “the purpose of the advertisement was to lobby on behalf of
fcampaign finance reform legislation].” Sge MUR 2580, First General Counsel’s report at 7.
Yhe reference to Senater Dole’s presidential bid was found to represent a fair argument that
the Senator’s position on the pending legislation wis inconsistent with positions he had taken
in his election campa:gn -- and. thus, such reference was simply a way 1o persuade or
pressure him to vote for the {egistation favored by Common Cause.

Respondents’ ads in this matter are likewise a grassroots effort regarding legislation,
Unlike the ad at issue in MUR 2580, none of the respondenis’ ads mentions a candidate.
That is all the more reason to conclude, in the context of all of the respondents’ ads, that the
respondents are engaged ir a grassroots lobbying campaign about tobaceo legislation.

[f the Commission were to expand its reading of the term “in-kind contribution,” so as
o attempt to reach the issue advertisements being run by the tobacco manufacturers, it would
be taking a position that would severely limit the ability of a corporation to express ils views
on issucs, ‘The Supreme Court has flatly rejected claims that the government has compelling
interests sufficient to overcome such core First Amendment rights as a corporation’s ahility to
cxpress Hs positions on the tssues. See First Natl Bank of Boston v, Beliotii, 435 U.S. 763,
784 (1978).

B. THE VAGUE, SPECULATIVE AND PROSPECTIVE NATURE OF THIS
COMPLAINT RAISES SIGNIFICANT CONSTITUTIONAL AND OTHER
COMPELLING REASONS WHY THE COMMISSION SHOULD
DECLINE TO FIND “REASON TO BELIEVE.”

The complaint in this matter does not allege that a vielation of the Act already has
occurred. [t is nothing more than an cffort by a party on one side of a public policy debate to

“express advocacy.” Colorado Republican Campaien Comm. V. FEC. 116 S.Ct. 2309, 2314
(1996).
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use the Commission’s processes to suppress or chill the possible content of future speech by
pariies on the other side of the debate. Such an effort represents an abuse of process and
must be flatly rejected.

The Commission, quite properly. has been extremely reluctant to countenance
complaints, like this one, that allege only possibic future violations. This reluctance is
grounded in compelhing prudenual considerations and 15 reinforced by the language of
§ 437g(a) 1), which allows “any person” to bring a complaint only for the purpose of alleging
that a violation of the Act “has occurred.” The statutory language is consistent with and
supports the conclusion that one side ol a public debate cannot be allowed to seek an upper
hand in the debate by invoking the Commission’s processes with speculative and hypothetical
claims of future viclaiions.®

This complaint is a striking exampic of the kind of abuse that can occur when
complaints are not limited (o actual {(as opposed o hypothetical) violations. The complaint is
a transparent attempt to exploit the enforcement authority of the Commission in order to
harass respondents, to discredit respondents’ past speech, and to prevent or chill respondents’
future speech in order to give complainant. an organization that has been on the opposite side
of the public debate, the advaniage in cxpressing its views to the public.

The complaint alse does not even allege that a viofation of the Act is about to be
committed. Rather, the complaint only makes vague allegations about “potential ads™ that
may be published, months in the future, “in the Fall.” In view of the fact that no decisions
have been made regarding ads 1o be published 1 the fall, as a practical matter, it is
mmpossible for the Commission to determine that a violation is about to be committed.

The only matters in which the Commission has found reason to beiieve that a violation

“According to the unambiguous language of § 437g(a} D), a person may file an
administrative complawt only if it is predicated on 2 vislation that “has occurred.” Nowhere in
§ 437g(a)( 1) is cuthority provided 10 file adminisirative complaints based on evidence or belief
regarding a violation that is aboul 1o oceur, let alone a violation that may occur in the distani
future. When Congress mtended in the FECA to provide for authority to challenge or remedy
prospective actions, it expressed this intention in unambiguous statutory language. See, g.8., id.
§§ 4372(a)(dNAX1) (“has commiited or 15 aboul o commit”) (emphasis added), 437g(a)(53XC)
(“has occurred or is agbout to occur.”) (emphasis added), 437g(a)}(6){(B) ("has commitied, or i
about to commit™) {emphasis added). Here. contrary to the requirements of the statute. the
compiaint 15 prospective, because, at best, it alleges only that “potential ads,” which respondents
may publish “in the Fall” might amount to prohibited in-kind contributions by corporations. By
promulgating 11 C.F.R. § 111.4(a). the Commission apparently has attempted to expand the reach
of the statute to allow “[ajny person who belicves that a vielation . . . has oceurred or is about
to occur” to file a complaint. Respondents nevertheless contend that the more restrictive statute
governs complainant’s standing in this administrative proceeding.
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was about 1o be committed invelved complaints {iled on behall of three candidates for the
Republican Party Presidential nomination. (MUR 11567, 1168, 1170} In those complaints, it
was alleged that the corporzie sponsor of a debate hetween twe other candidates violated

§ 441b because it promoted their candidacies over the candidacies of the three complainants.
The complaints were filed on February 19. 1980, and the debate was scheduled to be held on
February 23. 1980, onlv four days later. In thuse matters the debate had been scheduled and
each of the three complainants had requested 1o be allowed to participate and had been
rejected.  Because of the concrete nawure of the allegations and the immediacy of the
violation. the Commission found reason te believe that u violation was about 10 be
comiitted.” Unlike the complainants in the above matters. the complainant in this matter
cannot make concrete atlegations because the ads do not now and may never exist.
Furthermore, the element of immediacy 1s compictely iacking.

The complainant in this maiter asks the Commission toe prevent respondents” future
speech based on speculation that the contents of that tuiure sprech will violate the Act. Yet
under these circumstances. no violation of the Act can possibly occur until a particular
message has been published. Therefore, there is nothing for the Commission 1o investigate.

I it were to conduct an investigation, the Commission would be pul in the position of
trying to determine whether the content of respondents’ “potential ads™ would violate the Aet.
Such an investigation would be fraught with constitutional peri). Unlike that of other
regulatory agencies, the “subject matter which the FEC oversees . . . relates to the behavior of
individuals and groups only insofar as they act. speak, and associate for political purposes.”
FEC v. Machinists Non-Partisan Political Leasue, 655 F.2d 380, 387 (D.C. Cir. 1981).
Accordingly, the scope of the Commission’s investigative powers is more limited than other
agencies and may not be invoked simply to satisfy “official curiosity.” [d. Furthermore:

It is particularly important that the exercise of the power of
compulsory process be carefuily circwmscribed when the
investipative process {ends to impinge upon sich highly sensitive
arcas as freedom of speech or press, freedom: of political
association, and freedom of communication of ideas . . ..

Sweezy v. New Hampshire, 354 U.S. 234, 245 (1957). Indeed, “{t}he mere summoning of a
witness and compelling hum {o testily, against his will, about his beliefs, expressions or
associations is a measure of government interference.” Watking v. United States, 354 U.S.
178, 197 (1957); Sweezy, 354 U.S. at 250.

By asking the Commission to prevent publication of potential advertisements,

'On February 21, 1980, the Commission decided to 1ake no further action on these matters
because it had determined that the expenses for the debate were being paid by one of the
candidate’s committees. not by the corporation.

Joint Response —~ MUR 4766 15




complainant is secking 1o have the Commission impose an unconstitutional prior restraint.

Any prior restraint on speech bears a “heavy presumption against its constitwtional validity.”

Berger v. Hanlon, 129 F.3d 505, 518 (9th Cir. 1997) {internal quotations omitled) (quoting
CPBS. Inc. v. Davis. 510 U.S. 1315, 1317 (1994) (Blackmun, Circuit Justice. staying
preliminary injunction)). Thus, the government “carries a heavy burden of showing

justification for the imposition of such a restraint.” New York Times, Co. v. United States.

403 U.S. 713, 714 (1971) {internal quotations omitted) {citation omitted). “This heavy
presumption is justified by the fact that ‘prior restraints on speech . . . are the most serious
and the least tolerable infringement on First Amendment rights.”” Grossman v. City of
Portland, 33 F.3d 1200, 1204 (9th Cir. 1993} (quoting Nebraska Press Ass'n v. Stuart, 427
U.S. 539, 559 (1976)). It is inconceivable that the facts of this case would, under any
circumstance, rebut this heavy presumption.

Given that the complaint seeks only remedies that would violate respondents’
constitutional rights, the complaint should be dismissed for that reason alone.

iVv. CONCLUSION

For all of the foregaing reasons, the Commission should conclude that there is no
rcason 1o believe that a viclation of the Act has oceurred or is about to occur.

Respectiully submitted,

On behalf of all respondents,

Jams Bn;‘;pw .

James B, Mason, {1

Bopre, CoLEseN & BOSTROM
{ South il Street

Terre Haite, IN J7RAT
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On behalf of Brown & Willizmson
Tobacco Corp.,

Ll [ Frdsan.

Jain Witold Baran

Carol A, Laham,

Wiley, Rein & Fielding

1776 K St N.W,
Washington, 13.C. 200006-2304

On behalf of Lorillard Tobacco Company,

Dickstein Shagiro Morin & Oshinsky
2101 L St NW,
Washington, D.C. 20037-1526

On behdlt’of Philip Morris Incorporated,

R Ob\.r[ I !

Amacld & l
355 Twelfth St N.W.
Washington, D.C. 26004-1202

Joint Response -- MR 4766 17

On behalt of RJ. Reynolds Tobacco
Company,

Terrence O’ Donnell
Dennis Black
Wilbams & Counolly
725 Twelfth 8¢, N.W.
Washington, D.C. 20005

On  behalf of United Siates  Tobacco
Company,

st
) m:z;:(iz(/{( /fﬂ}}

Kenneth A. Gross

Ki P. Hong

Skadden, Arps, Slate, Meagher & Flom
1440 New York Ave, NW.
Washington, D.C. 20005-2111




Last June, following thice mondhs of intensive negodations
batween the tobacco industry, attorneys general from around
the coutitry, plastth’ lawyers and reprosentatves from che
public heaith community, a comprebansive agreement about
tobacco was announced. The agreemens now before Congress
secks 10 reduce underage tobacco use, while provecting the
right of adults to use tebacco.

The agreement impones unprecedenred legal and fnancial
burdens upon ws, and subjects us w regulatory changes

Even though these recommendations place extensive demands
upaen our industry, we are willing 1 accepr them in osder w
end conflicts surrounding tabacco praducts.

Leds lnok briefly at why the propasals are good for all
comceinied.

e . § N
What's in it for the public:
« A massive and sustained assault againg underage smoking,
» Indusrry payments of biflions of doltars that can be speat on
heahib care.
» Larger, more prominent warning libels on cigarciees.

« A multbillion-dollar anti-smuking public education program,
incuding 3306 million a year for an independendy managed
campaign aimed at preventing young people from snioking.

v A new 325 hillion teust fund for wobaceo-eelated medical
research.

» tndustry-funded smoking cosation programs for adulis.

*

A ban on outdoor advertising and on the use of cartoon
cliaraciees or human figures mother advertising,

= A ban on agaretie vending machines.

Regulation of nicotine and tobacco products by the U5,
Faod and Drug Adminiswanen, backed by severe penalues
for violations.

Disclosure of 4 healeh-related rescarch.

.

New federal restrictions on secondband sinoke in pablic places.
« jndividuals van o1l sue tobacen companies for all acaual dam-
ages. and for punitive damages selared 1o future comduet,

v . e .
What’s in it for the indusiry:
E (he setiteriens contatned no benefirs for our indusry, or
threatened the very exbvence of our operations. we could mot
accept it While the current propesals will imposy massive
financial sbhigrsons, advertiving and marketing testrictions,
and stiingent repulations upon us. they also mean our
inddustry will benefit in cerain ways:

© Regularary guidelines will clearly define what the indusiry
may and may ot do.

« Tayments of any legal judgments sgainst the indusiry are
capped on the order of $5 billion cach year witch any excess
judgments carrying over for payment the next year. The
indusiry is required 1o pay even ¥ e prevals in all litigation
against ik,

s Lawstits are barred against persons other than the tobacen
manutacturers, such as distnibutors, retailers, farmers,
supphiers and stockholders.,

!
i
[
4
|
}
|
!

Whatss in it for you? Whats in it for us?

Jamage chaims, such claims for pase copddyer vnly are being
Bareed: This 360 billion will be used for 4 wide array of
public health inidarives rather than for windfall payments to
individual litigants and their lawyers,

= tor payments by che industey of hundreds of Billions of
dollars i perpenyicy, she attoraeys peneral’s suits and similar
suits are seirded, and mass saits — such as class actions, which

- :
could exhaust the sesdement judgment fund and delay
pavinents te individual plaingiffs - ste barred,

But the indusery 1s NOT getting “immunity™

= Notwithstanding the industry payments, individual smokers
will sudl be able 1o sue whacco companies for acrual damages
and to receive full compensation for any wrongful injuries
to their health.

» The industry remains fully exposed o punitive damage
claims telated 1o future misconduct and to severe federal
regularory penaities.

* The industry rezeives no protection of any kind from criminal
prosecution for any misconduct.

As o resuln

*» Tobaceo companics will be able 10 operate in 3 more
stable environment. and continue to employ hundreds of
thousands of Americans.

* Tobacco campanies will continue w make valuable
contrinitions to the U5 cconomy, 1o provide hundseds
of thousands of jobs, and 1o pay bitlions of Joltars in raxes,

= Tobacco companies will operate in a sirictly regulated
eavironment, with strong compliance provisions and severe
penaltics for any violations. We know how crucially im-
porant this is ro us and all of America.

r
What happens now?

The provisions thar we bave accepted in the agreensent will

have far-reaching effects upon vur industry. Indeed, we have

nade concessions that give up ow constitutional rights.

We want 1o sce the agreement beceme faw, Bur not a1 the
expense of adults who choose to use legal tobacco products,
wut sharcholders, or the hundreds of rhousands of Americans
cinployed by the wbacen indusery.

For example, some are now calling for tmmediare and
Massiie wereases in exeise taxes on tobaccy peoducis,
These tages are nor ondy unfair ©o milhons of our
vustomers, bat alse will have 2 Jevistaring impacr on the
hunidreds of thousands of peaple wha wotk  sar mdustry.
Mureover, simply passing new exclse tases dous nothing to

further the comprehensive nature of the sertdement,

All sides can find Faule or favor with individual fearures of
the sertfement. Bui the President and Congress now have a
Lnique opportunity 1 chart a new direction by passing com-
prefiensive federal fegislation on g navional whecen serte-
raent. The whole of the settiement is much greater than the
sum of iy parts.

We're ready 10 work to make the agreement final and e put
an vid o decades of fruitfess conflict, where no one wins,

For see the endire agresment and o learn more abour i, visie
vur Web sire ar wwy accoresoluti

Philip Morris Incorporated = R.J. Reynclds Tobacco Company
Brown & Williamson Tobacco Corporation s Lorillard Tobacco Company
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WRONG.

Critics of the 1obacco settlement say they oppose it because they deon't want to give
the tobacce industry immunity.
Consider the facts:

+ Individuals will still be able to sue tobacco companies for actual damages.

o To sertle punitive damage claims for past conduct, the industry has agreed
o pay more than §60 biliion.

e Individuals will seili be able 10 sue tobacco companies for punitive damages
for any future misconduct by the whbacco compunies.

» Payments of any legal judgments against the industry will be capped by as
much as 85 billion cach_year with any excess judgmenis carried over for

payment the next year. The indusiry will be required 1o pay into the
sertdement fund even i it prevails in all lirigation against it

*The tobacco companies will receive no protection of any kind from
criminal liabilicy,

o For pavtnents by the industry of hundreds of billions of dollars [n perperuity,
the attorneys general’s suits and similar suits will be settled, and mass suits
- such 45 class actions, which could exhaust the setdemens judpment fund
and hinder payments o individual plaintffs — will be barred.

* However, 1o make it easier, less time consuming and less expensive for
individuals to sue the industry, tobacco cornpanies will place millions of
documents in a public deposiory for use in individual cases. And individuals
will sall be able 1 join wgether for premrial discovery and motions.

T

!H The wbacce settkernent offers the public: billions of dellars 1o pay for health caee

costs: and hundreds of midlions of dollars every year 1o pay for tndependently run
programs e reduce youth smoking. It alse conmins severe and volunuary
restrictions on the companies” Fine Amendment rights o advertise and marke
thelr product.

Yo civit lishility provisions are fundamemat o the proposed serdement, They are
the iinchpin of a rartenal, legal framework that make alf the public health programs
possible, and assure thai individuad claimanss will be treated uniformly and fairdy.
‘These facis may o muay tot change the minds of hard-core critics. Put no one should
be misled, anymore, by claims thae rhe setdement granes obacco compaiies
“tmmunity.” That's false.

Philip Morris Incorporsted « R} Reynolds Tobacco Company
Brown & Williamson Tobacco Corporation » Lonitlard Tobacco Company

www tobaccoresolinon. com
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Last June, our industry agreed o historic concessions that would change for-

ever the way tobaceo products are made, marketed and sold in this country.

While we are still commitred to change, regrettably we believe the political
process has ended any prospect tor achieving a rational, comprehensive tobac-
co solution, [nstead of mouniing the kind of massive and sustained assault
on underage tobacco use that the polisicians all say they favor, Congress is

now considering legislation that is not only unconsticudional, but also would:

» [mpose haif a trillion dollars in new taxes on the American people.

£

* Allow an unelected federal agency to make it iliegal tor adules o buy

tobacco products.
= Create 2 black market in tobacce products.
= Fstablish 17 new federal bureaucoacies.

= Devastate the tobacco industry and cost thousands of jobs among

retailers, wholesalers, distriburtors, growers and others.

For our employees and the millions of Americans who use our producis and
work with the industry, we roust oppose this effori. We agreed 0 funda-
mental change in the way we do business, but we cannot ageee to changes

that would put us our of business.

Philip Morris incorporated » B} Reynolds Tobacco Company
Brown & Williamsen Tobacco Corporation
Lorillard Tobacce Company » United States Tobacco Company

werw. tobaccoresoludinn. com
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“The effect is going to be thar there will be zero
money for the only programs to reduce smoking
among children, which is what the bill was designed
to do in the first place.”

Jeel Spivak,

Campaign for Tobacco-Free Kids,

Sr. Louis Post Dispatch, June 14, 1998,

APPARENTLY NOT.

Contact your Member of Congress now and
tell them you oppose the McCain Tobacco Tax.
Call 1-800-343-3222.

Brown & Williamson Tobaczo Corporation
Lozillard Tohacce Company ¢ Philip Morris Incerperated
R.J. Reynolds Tobacco Company » Uniwed States Tobacco Company

www.ll')hm;cmcsﬂlmi:m.c:)m
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It's Christmas in Washington and ail through the Congress, theyre
piling big presents under the huge 3800 billion tax tree. They've thought
of all kinds of wreats-new spending on pet projec:s, lots of money for
new government bursaueracy, tax cuts for the lucky and a black marke:
in cigarettes.

Bill Novelli of the Campaign for Tobacco-Free Kids says,

“It’s a Christmas tree and it's getting heavier and heavier,”
~Newsday, June 12, 1998,

"Tis the season of giving in Washington, but remember it's your money—
3800 billion in new raxes—they're giving away.

¥ re giving ¥
Merry Christmas from Washington, and just think it’s only summer...

Congace your Member of Congress now and tell them you oppose the
McCain Tobacco Tax. Call 1-800-343-3222.

Brovm & Williamsoen Tobacce Corporation
Lorillard Tobacco Company » Philip Morris Incorporared
R.]. Reynolds Tobacce Cempany » United States Tobacco Company

www.tobaccoresolution.com
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The LIS, Senate Is now considering the McCain wbacco tax bill-

more than a $500,000,000,000 rax increase. Supporters of this
tax incrzase say i meant w protect kids, bus chat argument doesn’t

add up or fly with the American prople,

Just two years ago, the FDA proposed rules it said would cut
youth tobacco use by 50 percent, without a penny i new taxes,
MNow, the Senate is debating the McCain bidi, which would raise
taxes by more than half a willion dollars-nearly 60 percent
coming from hardworking adults who earn less than 330,000 a
year. Most of the money will go to new federal spending and o

expand the already mammoth federal bureancracy.

Why the charge? Politics. Tobacco companies are an easy rargei—
and Washington has a seemingly insatiable desire for more taxes
and mure spending. The Americin people know that, by a margin
of mote than 3 to 1, according o an NBC/Wall Streer Journal
poll; they think the tobacco bill is about raising taxes, not

about curbing reen smoking.

¥ou don't have o like the tobacco industry o have real concerns

about where Washington is headed.

Call your Senators at 1-800-343-3222 and
tell them that yow oppose the half-teillion-dollar
McCain tobacco tax increase bill,

Brown & Williamsen Tobacco Corporation
t osillard Tobaccs Company » Philip Mouris incorperated

R.). Reynalds Tobacce Company » Unized States ‘Tobacco Company
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“The thing that's driving this now is the bunger for money.”
4 4 4 Y

-Anti-smoking activist Michael Pertschuk,

commentiag on tobacce legisiation, as reporied

in The Washington Post, May 18, 1998.

The ULS. Senate ¢ considering raising more than half a
eriflion dollars in new raxes—most of it hitting working

peopl: who make less than $30,000 a year.

And what will Congress do with all the money? Most of
it will simply go o new federal spending and to further

swell the already massive federal bureaucracy.

And the way these huge taxes will hit~driving up the
price of cigarettes so high, so fast—a black market is

inevitable, according to a variety of experts.

$500,000,000,000 in new taxes, New federal spending.

A black market.

Cail your Senators at 1-800-343-3222
and tell them that you oppose
the McCain tobacco tax increase bill.

Brown & Williamsen Tobacco Corporation
Leriliard Tobacco Company » Philip Morris [ncorporated
&.J. Reynolds Tobaceo Company » United States Tobacco Company

www.tobaccorssolution.com
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If the police are afraid of

tobacco legislation...

“We are extremely apprehensive thar passage of
this legislation will precipitate the emergence of a
thriving black market in cigaretres, posing huge
problems for law enforcement ac every level.”

— Fraternal Grder of Police, in a letter t0
U.S. Senator Crrin Haeh, April 24, 1998,

“The emerging black market for tobacco will, in
effect, be a new unfunded reandute for law
enforcement. By reaching for the laudable goal of
reducing youth smoking, Congress is setiing up
law enforcement for another barde.”

— Federal Law Enforcemens Officers Associasion,

in o fetter co U8, Senator Ovrin Haich,
April 27, 1998.

it be?

6 HQIYXy

“If successful, the legislation will spawn a large
and burdensome black market that would immpose
an additional burdea on law enforcement agencics
already under severe manpower pressure.”
— Insernatronal Union of Pefice Associations, in a
fevter 10 ULS. Senator Orrin Hatch, April 28, 1998,

“...I have seen some forecasts thae this legislation

would bring the overall price of a pack of cigaretres

to $5. Undoubtedly, at that price, cigaretze smug-

gling may increase beyond our conrel. Congress

simply cannot place this burden by increasing the

responsibilities of our narion’s law enforcement.”
—— Execurive Director, Natiorad Associarion of

Police Organizarions, Inc.. in a letter to
(7.8 Semator Crvin Flaech, April 28, 1998,

Call 1-800-343-3222

Philip Morris Incorporated » R_{. Reynolds Tobacco Company
Brown & Williamson Tobacco Corporation
Loriltard Tobacce Company s United States Tobacco Company
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Source: Wall Street fournal F NBC News Poll by Hart-Teeter,
as repotred in the Wall Streer fournal, April 23, 1998.

Cutting teen smoking by  Getting additional tax revenue
for federal government

The Arerican people ger ir. They want 1o see
underage use of whacco products lowered, but
they kaow that $500,000,000,000 in new wxes,
new government burcancracies and a black marker
aren’t the way w do i The Amarican people might
also find it curious that just two years ago, the
FL2A toid chem it had designed rules o cut youth
smoking that wouldnt require any new taxes. You
can foo! some of the people some of the time, bur
not all of the people all of the time.

You don't bave 1o fike the tobacce companies to
understand thar old-fashioned rax and spend politics
has hijacked robaceo legisiation.

“ft isn't about protecting kids,
its about raising taxes.”
Call 1-800-343-322

Brown & Williamson Tobacco Corporation
Locillacd Toba

zo Compary e Philip Morns Incorporated
R.J. Raynolds Tobucce Company ¢ United Ssates Tobacco Company
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Washingon is going haywire again, and pursuing its old agenda of rax and spend, with-

out worrying about the consequences.

Congress is considering a huge new tax increase, new expansion of government, and

unprecedented infrinigement on personal libery.

Politics has rransforrmed a tobaceo resolurion, which was 3 historic opportunity w change

the tobacco industry and reduce underage use of robacco products, into the following:
» A more than $500,000.000,000 tax increase —over half a willion dollars—
falling on prople who make 330,000 a year or less.
* New government spending —this new tax will be placed in a fund 1o pay for rax
cues for che rich, and new federal spending,
* The price of cigarettes rising to $5 a pack — $50 for a carton of cigarettes.
= A black marker for tehacco products, with unregulated access to children.

s Iobs ar risk - hundreds of dhousands of jubs - net only in the tobacco industery,
] Y

but among farmers, rerailers and small businesses,

Think abowt it: In a time when we have a budger surplus, a huge new tax increase o fund
mote federal spending. The era of big government is suppased to be over, but Washingron
wants 1o create more than 2 dozen new burcaucracics, and give unelected federal

burcancears the power to ban tobacco prodtucts.

Washington may say it’s jusz punishing the obacco industry, but it's also really hurring the
American people, and jeopardizing the fundamental principles of limited government and
personal freedom. You don't bave to like vobacco companies o think that theres some-

thing really wrong with Washington's approach.
B Y 24 g PF

If you're concerned abour where Washingron is headed, call your Senators
ar 1-800-343-3223.

Brown & Williamson Tobacco Corpararion
Losillard Tobacco Company » Philip Marris Incorporated
R.J. Reynolds Tobacto Company » United States Tobacco Company
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The McCain

Tobacco Tax:

Square Peg,

Round Hole.

The McCain tobuacco rax can't be hammicred inte something that

imakes sense. An important goal--cutting youth twhacco use: has

been forced into the same old tax and spead. And the Amencan

people know it They don't wan kids 1o use tobaceo, bur they

know the McCam bill tsn'c abour thar, They know ir's about

money - more than $860,000,000,000 in new, regressive taxes on
!

working fanities, tax curs for wealthy Americans, unconsrirutional

tegistation, a black marker and new government speading.

it youre concerned abour where Washington v headed, call vour

Member of Congress now at E-800-343.3222,

Browsn & Wilfiamson Tobacco Corporation

Lorillard Tobacco Company » Philip Morris Incorporated
R.J. Reynelds Tobacco Company » United States Tobacco Company

www tchaccoresvlution.com

P
*
[y

ARLUIEY



=

e

i e et i e e

Washingion is going, haywire again, and pursuing its old agenda of tax and spend, with-

out worrying about the consequences.

Congress is considering a huge new rax increase, new expansion of goveinment, and

unprecedented infringement on personal liberry.

Politics has transforracd a tobacco resolution, which was a historic opporunity to change
the tobacce industry and reduce underage use of tobaceo produces, o the following:
= A $500,000,000,8060 tax increase — half 2 trillion dolfars - with rhe majority of it
falling on prople whe make $30,000 a year or less,
* New government spending - this new rax will be placed in a fund w pay for tax
cuts for the rich, and new federal spending,.
= The price of cigarettes rising 1© $5 2 pack - $58 for 2 carton of cigarettes.
» A black marker for tobacco producss, with unregulated access to children.

« Jobs at risk — hundreds of thousands of jobs—not1 only in the whacco industry,

but among farmers, rewailers and small businesses.

"Think about it: In a time when we have 2 budget susplus of up o $79 billion, a huge new
tax increase to fund more federal spending, The era of big governmenc is supposed to be
over, but Washington wants to create 17 new bureaucracies, and give unclected federal

bureaucrars the power to ban vabacco producs.

Washington may say it's just punishing the robacco tudustry, butir's also really hurting the
Amencan peeple, snd jespardizing the fundamenial principles of limited government and
personal freedom. You dont have 1o like twobacco companies (o diink there’s something

realiy wrong with Washington's approach.

1f you're concerned where Washington is headed, call 1-800-343-3222.

Philip Morris Incorporated » R.]. Reynslds Tobacce Company
Brown & Williamson Tobacco Corporation
Lorillard Yobacco Company » United States Tobaceo Company

www. tobsecoresolution.com
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BSMG Worldwide

Pate: 3/10/98 Cliens: Project Blue Title: Facts 5 rMedium: Radio Time: (60

ANNCR (VO): For years, there’s been 2 growing controversy over smoking...but now,
there’s a real chance to make progress. ..

Congress 1s considenng tobacco legisiation that could reduce youth smoking. and
preserve the rights of adults te smoke...

The tebacco companies would agres to get rid of all outdoor advertising, put larger. more
prominent warning labels on cigaretics, pay billions of dollars that can be spent on health
care. and $500 million a year for independent programs 10 reduce youth smoking. ..

In return, what do the tobacco companies get? They don't get immunity. They ger
hmited protections. Class action lawsuits. for example, are settied now. and not allowed
in the future. But individuais can still sue tobacco companies for actual damages, and
there are no limits on punitive damages for future conduct.

The tobacco settiement. A unigue opportunity o move forward.
Get all the facts. Call 1-800-556-9969. This message was paid for by Philip Morris

incorporated, R.J. Reynclds Tobacco Company, Brown & Williamson Tobacco
Corporation, Lorillard Tobacco Company, America’s leading tobacco companies.
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Youth rev radio :60
ANNCR(VO):

Do you think we need more than haif a trillion dollar tax increase 1o reduce youth
smoking?

Think about it . . . more than half a trillion dollars in pew taxes . . .
That's what the U.S. Senate is considering now with the McCain Tobacco Tax Bill.
Supporters say it's about protecting kids, but thas argument doesn’tadd up . . .

Just two years ago the FDA proposed rules that said they would cut youth smoking by
50% . ..

Without a penny in new w@axes . . .

Now, the Senate is debating a bill that could raise taxes by half a trillion dollars or
more . . .

And where’s most of that money going?

To new federal spending and to expand the already mammoth federal bureaucracy.,

No wonder that by more than a 3 to 1 margin, according 0 an NBC-Wall Street Joumal
poil, the American people think the 1obacce bill is about raising taxes, not curbing teen
smoking . . .

McCain’s Tobacco Tax Bill . . . it's aboui the money.

Cali vour Senators at 1 800-343-3222 and teil them you oppose the McCain Bill,

Faid for by Brown & Williamson Tobacco Corporation, Loriliard Tobacco Company,

Philip Morris Incorporated. R.1. Reynolds Tobacco Company, and United States Tobacco
Company
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April 23, 1998
“Officer” Radio 60 - As recorded

GEOQRGE WEISE(VO): My name is George Weise.
From 1993 to 1997 | was the Commissioner of the United States Customs Service.

I'm here today because I'm concerned about reports out of Washington that Congress
plans to raise the price of cigareties 5o high, that we'l face a biack market in cigarettes.

Reports are that Washington wants to raise cigarettes o $5 a pack -- $30 a carton.
At that price. a black market is a certainty.

As a former Customs official, I can tell you that a biack market would be a law
enforcement nightnare.

[t will be impossible to control, and will give children vnregulated access to cigarettes.
We should oppese this misguided policy.

Thank you for your attention.

ANNCR(VO): If you're concerned where Washington is headed, call 1 800-343-3222.
Paid for by

Philip Morris Incorporated » R, Reynolds Tobacco Company

Brown & Williamson Tobacco Corposation
Lorillard Tobacco Company @ United States Tobacco Company
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Date: 52178  Client: PROJEC Title: SOUTH REV.

Madium; RADIO Time: 60

ANNCRVO): What do vou think will happen to South Carolina (insert other tobacco
stafe) if Congress raises over half a trillion dollars in new taxes on tobacco?

Those tax hikes will devastate a vital sector of South Carolina’s (insert other tobacco
state} economy that thousands of people here depend on . . . {farmers, wholesalers,
retailers and small businesses.

Washington is voting on tobacco legisiation that will raise over half a trillion dollars in
new taxes, create new federal bureaucracies, and throw thousands out of work.

Washington says this is to punish the tobacco industry, but this legislation hurts
working people.

The politicians are going {0 raise the price of cigareties so high there'll be a
black market in cigareties with unregulated access to children.

Big taxes. Big government. Big job losses. The same old Washington.

Contact your Senators now at 1-800-343-3222, and tell themn you oppose the
McCain Tobacco Tax.

Paid for by , Brown & Williamson Tobacco Corporation, Loritiard Tobacco Company,
Philip Morris Incorporated, R.J. Heynolds Tobaccoe Company, United States Tobacco
Company.
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May 2%, 1998

“Bipariisan” Radio 160

ANNCR(VO):

Two years ago, the federal government proposed rules to reduce youth tobacco use by
50%.

Without one penny in new iaxes.

Now Washington is voting on half a trillion dollars in new tobacco taxes. And who'll
pay these taxes? More than half of the new taxes will be paid by Americans earning
$36,000 a year or less...

And most of the money will go to new federal spending and to further expand the already
mass. ve tederal burcaucracy...

Washington says these robacco taxes are supposed to be about cutting youth tobacco use,
but even 2 leading anti-smeking activist admits, “The thing that’s driving this now is the
hunger for money.”

Democrats nsed to be for working peaple. ..
Republicans used to be against taxes... what happened?
Contact your Senators now at 1-800-343-3222, and tell them you oppose the McCain

Tobacco Tax.

PAID FOR BY:
Brown & Williamson Tobacce Corporation
Laorillard Tohacco Company @ Philip Mestis Incorporated
R.J. Reynolds Tobacce Company » {Inited Stazes Tobacco Company
www_tgbaccoresolution.com
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June 19, 1998
“Tax Agenda Version 2” Radio :60

zeently, hard working Americans sent a message to Congress...

They said no to a bill that would have created $800 billion in new tobacco taxes, buge
new federal spending on pet projects, and a black market in cigareties. . .

But the battle isn’t over. ..
Some in Washington are right back at it. ..

In the House of Representatives, some members are working towards new legislation that
would create huge new taxes for Americans ...

If you liked the McCain Bill defeated in the Senate, you'll love the legislation some
House Members are proposing.

It's more of the same - huge new taxes and a massive federal bureaucracy.
When will they et the message?

Americans oppose youth tobacco use, but they know that massive new taxes and
spending aren’t the answer...

Contact your Member of Congress and tell them “no” on raising taxes.

Call 1 800-343-3222

Paid for by:
Brown & Williamson Tobacco Corporation
Lorillard Tobacco Company e Philip Morris Incorporated
&]. Reynolds Tobacco Company ® United States Tobacco Company
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July 2, 1998

Radic “Man on the Strest 27 60

“Sore in Congress are siill pushing a big tax solution on tobacco. What do Americans
think?

(various people)

“I think that Washington’s answer to everything s new taxes.”

“It’s wasteful spending, and the people who get hart are vs.”

“They are just basically milking that cash cow one more time.”

“Big government and texes are not the way 10 go.”

“There has got to be some other way.”

“The laws that we already have on the books, they have been made, why not use them?”
“This is another big fix which won’t work, just like the Healthcare proposal did not
wark.”

“1 fee! that the tax money would onty go more and for bigger government.”

“I would say that the taxes are going 1o Washington’s pet projects.”

“Working people get stuck paying all the taxes.”

“The middie class, they are the ones who are going to pay the taxes for legisiation like
this.”

“When are they going 0 get the message? [ don’t know.”
Y BOIng 0 g £

Contact your member oi Congress. Tell them to oppose new tobacco taxes,
Call 1-800-343-3222.

Paid for by:
Brown and Williamson
Lorillard Tobacco Company
Philip Morris, Inc.
R.J. Reynolds Tobacco Company
United States Toubacco Company
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BSMG Worldwide

Date: 3/3/98 Clizot: Project Blue Title: New Day "As Recorded”™  Medium: TV Time: :60

TITLES W/ ANNCR (VO):
For years, there’s been bitter conflict about tobacco 1ssues. ..
Isn’t it time to end the conflics and move forward?

Here's what the tobacco companies have agreed to do to achieve a reasonable tobacco
setdement. ..

The tobacco industry will pay $500 million a vear for an independent, public education
campaign 10 reduce youth smoking and billions of doilars that can be spent on health
care,

Disclosure to the FDA about the health effects of tobacco products.

An end to all outdoor tobacco adveriising.

Mo cigarette vending machines.

Larger, more prominent warning labels on cigareties.

In return for these payments and concessions, what do the tobacco companies get?
They don’t get immunity.

Class action lawsuits are settled now, and not allowed in the future,

But, individuals can still sue tobacco companies for actual damages, and there are no
‘imits on punitive damages for future conduct.

The tobacco settlement. A unique opportunity to end the conflict and move forward.
Get the facts for yourselr,

TITLECARD: Get the facts for yourself. Call 1-800-356-9968. Philip Morris
incorporaied. R.J. Reynolds Tobacco Company, Brown & Williamson Tobacco

Corporatios. Lorillard Tobacco Company
www.tohaccoresolution.com
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April 13,1998
“Fight Back Revised” TV :68 — As Recorded

Last June, there was a hisionic rasolution of tobacco issnes. This would have changed the

tobacco industry, and reduced underage use of tobacco products. But now politics has
taken over.

Instead of a reasonable debate on the resclution, Washington has gone haywire,
proposing the same old tax and spend.

Even with a huge budget suzplus, Congress is actuaily considering raising half a trillion

doliars in new taxes.

And who'll pay the majority of these taxes? Working people - people eaming $30,000 a
year or less. But that's not all.

There’ll be new federal spending.

17 new government bureaucracies.

Cigarettes up to 33 a pack -- 350 2 carton.

A black market with unreguiated access to children.

An unelected federal agency with new power to make it illegal to buy tobacco
products.

Huge job losses among farmers, retailers and small businesses.
Big taxes.
Big government.

Big job losses.

If you're concerned where Washingion is headed, call 1-800-343-3222.

Philip Morris Incorporaied » K.J. Reynolds Tobacco Company
Brown & Williamson Tobacco Corporation
Loriitard Tobacco Company » United Staies Tobacco Company
www sobactoresolution com
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April 13, 1998
“Mew Taxes” TV — As Recorded
130 {

Video

$506,000,800,080 in new taxes
- Y4 trillion dollars --

Chyron with sources

Chyron with sources

Headlines

Chyron with 800#, website addrass
and disclzimer

Y/

This is what the American people are
looking at if Washington gets its way...

More tax and spend. ..

Haif a trillion in new tobacco taxes
tc pay for new federal spending...

The result?

- Huge new taxes for working people
- Cigarettes at 35 a pack -- $50 a carton

- A black market in cigarettes, with
unregulated access to children.

- Jobs at risk for thousands of Americans...

Even with a huge budget surplus, does
Congress really have to raise taxes — again?

It’s time to speak out,

Exhibit 23



April 22, 1998

“Tractor-Trailer” TV :30 !

ANNCR(VO}:

SOURCE: Sanford Bernstein, April 3, 1998, Morgan Stanley, April 9, 1998, The Wall
Street Journal, April 3, 1998

America’s law enforcement officers may soen face another problem...... 3 black market
n cigarettes.

SOURCE: Salomon Smith Barney, April 8, 1998
Washington has proposed raising cigasette prices up to $5 a pack — $50 a carton. Experts
say this will create a huge black market.

And when yeu coensider that a single tractor-trailer can carry enough black market
cigareties. ..

SOQURCE: Finished Goods Distribution, April 22, 1998
...to get an ilfegal haul of over a mitlion doliars. ..

Washington is creating a serlous new law enforcement problem.

Contact your Senators now and fell them 1o vote agaiast the McCain Tobacco Tax.

TITLECARD;

Call 1800-343-3222

Brown & Williamson Tobacco Corporation
Lorillard Tobacco Company

Philip Morris Incorporated

| R.J. Reynolds Tobacco Company

: United States Tobacco Company
www.tobaccoresolution.com
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April 23, 1998
“Officer” TV :30 - As Recorded

CHYRON: George Weise, Former U.S. Customs Commuissioner
George Weise (OQ):

I"m the former Commuissioner of the U.S. Customs Service...

SOURCE: Salommon Smith Bamey, Apnl 8, 1998; Sanford Berastein, April 3, 1998;
Morgan Stanley, March 31, 1998

and the last thing we need in this country is a black market in cigarettes...
But that’s exactly what wili happen

... if Washington raises cigarette prices 1o $5 a pack...

And with a black market, children will have unregulated access to cigareties

Instead of addressing the problem of underage smoking, Washington is about to create a
huge, new law enforcement problem. ..

Announcer(V/O): If you’re concerned where Washington is headed, call 1-800-343-3222.

TITLECARD:

Philip Morris Incorporatad « R.J. Reynolds Tobacco Company
Brown & Williamson Tobacco Corporation

Lorillard Tobacco Company © United States Tobacco Company
www.tobaccoresolution.com
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April 30, 1998
“Cuckos” TV ;30

ANNCR{VO): Washington has gone cuckco again. ..
Instead of doinp something abeut vouth smoking, Washington wants fo:
ANNCR(VO) & TITLECARDS:

Raise half a trillion dollars in new taxes.
Source: Wall Sireet Jownal, Aprit 10, 1998,

Spend billions on federal programs.
Source: Washington Post, February 3, 1998.

Create 17 new govermment bureaucracics.
Source: Morgan Stanley, April 9, 1998,

ANNCR(VO): What about youth smoking?

Washington wants to raise the price of cigareites so high there’ll be a black market in
cigarettes with unregulated access to kids. ..

Source: Salomon Smith Barney, Apnil §, 1998; Sanford Bemstein, Apnl 3, 1998;
Morgan Stanley, April 9, 1998; Wall Street Joumal, April 3, 1998,

New taxes...

New spending...

And a black market...
Call 1 800-343-3222.
TITLECARD:

Cali 1800-343-3222

Philip Morris Incorporated » B.J. Reynolds Tobacco Company
Brown & Williamson Tobaceo Corporation

Loriflard Tobacco Company » United States Tobacco Company
www.tobaccoresolution.com

ANNCR(VO): What is Washington thinking?

T xhibit 26




May 4, 1998
“Bartelle” TV :60

Ron Maztelie (OC):

U'm Ron Martelle, a former Canadian Mountie and mayor of Cornwall, a small town in
Eastern Canada. ..

You'd think you could move to a town like Comwall to get away from crime but when
Canada raised taxes on cigarettes, smugglers were everywhete.

And I’m not talking about small time dealers selling packs out of their trunk.
The criminals that showed up in Cornwall threatened my life and the lives of my family.
We had to have police protection around the clock.

All because a tax that was supposed to protect our teenagers from smoking ended up
endangering all of us.

All that, and teen smoking didn’t ever go down.
[ don’t see how an American tobacco tax will be any different.

P’d hate to see that same thing happen 1o your town. Ifit can happen here, it can happen
anywhere.

Ansouncer (VO): Call 1-800-343-3222 {0 stop the tobacco bill. It's a bill no one can
afford.

Brought to you by America’s tobacco companies and their workers.

Philip Morris Incorporated » R.J. Reynolds Tobacco Company
Brown & Williamson Tobacco Corporation

Lorillard Tobacco Company » United States Tobacco Company
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May 11, 1998

“Summary” TV :30 '

Washington’'s tobacco legislation...
What’s in it for you?

Half a trillion dollars in new taxes. ..
New federal spending. ..

Cigarettes at $5 a pack, creating a black market...

No wonder it's opposed by millions of hardworking Americans. ..

The Tobacco Bill...

New taxes...

New Spending...

A black market...

Only in Washington could they get it 50 wrong. ..
Contact your senators ai 1-800-343-3222

Brown & Williamson Tobacco Corporation
Lorillard Tebacco Company o Philip Moivis Incorporated

R.J. Reynolds Tobacce Company e United States Tobacco Company

www tobaccoresolution.com
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May 13, 1698
“Man on Street” TV :30

r

ANNCR(VO) & TITLECARD: Americans speak out on a half trillion dollar tax increase
on tobacco.

WE SEE SHOTS OF PEOPLE TALKING ON-CAMERA TN AMERICA OF
VARIOUS AGES, RACES, GENDERS, WE WILL SEE A VARIETY OF
BACKCROUNDS (RU. "L, URBAN, ETC)) FAMILIES WILL BE PORTRAYED AS
WELL AS BUSINESSPEOPLE, FARMERS, RETAILERS.
“It’s a lot of money.”
“That’s a lot of zeroes.”
“$500 billion.”
“We don’t need any mors taxation,”
“I think enough is encugh.”
“The government is wacky.”
“It’s crazy.”
“It’ll end up hurting everybody.”
“What are you going to do with the half trillion dollars?”
“Once the government gets their hands cn meney.”
“You have pork barrel this and pork baryel that”
“They just tax us 100 nyach and thev spend too much,”
“It yust doesn’t make sense, no it doesn’.”
ANNCR(V/DY): Contact your senators, call 1-804-343.3222.
TITLECARD:
PALD FOR BY:
Brown & Williamson Tobaceo Corporation

Lorillard Tobacco Company « Phifip Morris Incorporated

R.J. Reynolds Tobacco Corapany » United States Tobacco Company
wwiw tobaccoresolution.com
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May 20, 1998

“New Taxes” TV
30
Video V/iO:
$500,000,000,000 in new taxes This 15 what the American people are
-- 14 trillion doliars - looking at if Washington gets its way...
More tax and spend...
Chyron with sonrees Half a wrillion in new tobacco taxes
to pay for new federal spending...
The resnit?
Chyron with sources - Huge new taxes for working people
- Cigarettes at $5 a pack -- $50 a carton
- A black market in cigarettes, with
unregulated access to children.
- Jobs at rigk for thousands of Amencans. ..
Headlines Fven with a huge budget surplus, does
Congress really have to raise taxes ~ again?
Chyron with 800#, website address it’s time to speak out.

and disclaimer
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May 21, 1998

“Bipartisan” TV :30 ‘

ANNCR (VO):

Two years ago, Washington said it would cut youth tobacco use in half without a penny
In new taxes...

Now, Washington is voting to raise half a trillion dollars in new tobacco taxes...
Paid mosily by Americans earning under $30,000 a yeas. ..

Washington says it’s about kids, but a leading tobacco opponent admits, “The thing that’s
driving this now is the hunger for money.”

Republicans used to be ugainst 1axes...

Democrats for working people...

What happened?

Contact your Senators now and tell them you oppose the McCain Tobacco Tax.
TITLECARD:

PATD FOR BY:
Brown & Williarason Tobacco Corporation

Loriltard Tobacco Company  Philip Morris Incorporated

R.J. Reynolds Tobacco Company = United States Tobacce Company
www.tobaccoresolution.com
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May 21, 1998

“Tobacco” TV 230 !

Thousands of honest, hardworking Americans in our state make their living from
tobaceo... farmers, warehousemen, small business people...

We support our families and educate owr children from this legal hivelinood. ..

Now, the politicians in YWVashington are voting to destroy our way of life.. by raising half
a trillion dollars in new tobacco iaxes...

Washington wanis to tax thousands of Americans out of business. ..

That’s not right.
Contact your Senators now and tell them you oppose the McCain Tobacco Tax.

TITLECARD:
Call 1-800-343-3222
Brown & Williamson Tobacco Corporation
Loriliard Tobacco Company o Philip Motris Incorporated
R.J. Reynolds Tobacco Company o United States Tobacco Company

www . tobaccoresclution.com
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June 11, 1998
“Christmas” TV

It’s Christmas in Washington

They’ re piling big presents under the huge $800 billion tax tree...
New spending on pet projects. ..

A black market in cigarettes . . .

Tax cuts for the lucky...

Lots of money for new government bureaucracy ...

Yes, it’s the season of giving in Washington, but remember it’s your taxes they're giving
away...

£200 billion in new taxes. ..

Merry Christmas from Washington, and it’s only summer. ..

Contact your Member of Congress now and tell them you oppose the McCain Tobacco Tax.

TITLECARD:
Call Your Member of Congress
1 800-3432.3222

Paid for by:
Brown & Williamson Tobacco Corporation
Lorillard Tobacco Company » Philip Morris Incorporated
R.J. Reynolds Tobacco Company  United States Tobacco Company
www.fobaccoresolution com
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June 19. 1998
“Tax Agenda” TV :30

It’s hard to keep Washington from taxing and spending. ..

Recently, hard working Americans sent a message to Congress. ..

They said nio to $800 billion in new tobacco taxes and huge new federal spending...
But the battle tsn’t over. ..

Some in Washington are right back atit...

They're still proposing huge new taxes...

When will they get the message?

Americans oppose youth tobacco use. but know that new taxes and spending aren’t the
answer. ..

Contact your Member of Congress. Tell them 1o stand up for working people and against
a new tobacco tax bith,

TITLECARD:
Cail Your Member of Congress
1 B0O-343-3222

Paid for by:
Brown & Williamison Tobacco Corporation
Logiilard Tobacco Company e Philip Morris Incorporated
R.J. Reynolds Tobacco Company ¢ United States Tobacco Company
@W W, Inhaccoresluiion.com
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June 19, 1998
“Christmas Tree, Vers. 37 TV :30

The Christmas tax tree fel! over in Washington. ..

Because hard-working Americans sent a message to Congress. ..
They said no to $800 biilion in new tobacco taxss...

Rut now, some people are already trying to put the tree back up...
Loading it with new taxes and spending...

And massive new federal bureaucracy...

It’s still the season of giving in Washington, and it's stiil your hard-eamed money they're
trying to give away. ..

Contact your Member of Congress. Teil them to siand up for working peopie and againsi
anew tobaceo tax bill.

TITLECARD:

Call Your Member of Congress
1 806.343-3222

Pasid for by:
Brown & Williamison Tobaceo Corporation
Lorillard Tobacco Company » Philip Morris Incorporated
R.]. Reynolds Tobacco Company » United States Tobacco Company
www tohaccoresolution.com
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June 26. 1998
“WMOS TV 30

ANNCR & TITLECARD: Some in Congress are still pushing a big tax solution on
tobacco . .. What do Arnericans think?

WE SEE SHOTS OF PEOPLE TALKING ON-CAMERA IN AMERICA OF
VARIOUS AGES, RACES, GENDERS. WE WILL SEE A VARIETY OF
BACKGROUNDS (RURAL, URBAN, ETC.) FAMILIES WILL BE PORTRAYED
AS WELL AS BUSINESSPEOPLE, FARMERS, RETAILERS.

“They’te going to stick it to working people . .. that’s who'll pay the taxes . ..”
“Big government is always Washingion’s answer. . .
“Kids shouldn’t smnoke. but it's the parents’ job sot the government’s.”
“It’s like that health care plan a couple of years ago . . . more big government, . "
“Why i1s Washington's answer to everything always new taxes?”
“They take our money and spend it on their pet projects , . .7
“Big governmeny, big taxes aren’t the way to go . . .
“When are they going (0 get the message?”
ANNCR(V/O): Contact your Member of Congress. Tell them to oppose new tobacco
1axes.
TITLECARD: Call 1-800-343-3222.
PAID FOR BY:
Brown & Williamson Tobacco Corporation
Loritiard Tobacco Company = Philip Morris Incorporated

R.J. Reynolds Tobacca Company e United States Tobacco Company
www.tobaccoresolution.com
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June 30, 1998
“November” Man & Woman Versions 130

Man/Woman{OC):

At election time, the politicians are always telling us they’re against taxes and for
working people.

Well now they have a chance to prove it before the election.

‘This tobacco tax bill some in Congress are talking about dozsn’t make any sense. How s
a more than half a trillion doliar tax increase on working people going to stop kids from
smoking?

[t’s just more taxes for more government.
I’m going to remember this fall what the politicians do this summer.

ANNCR(V/O): Contact your Member of Congress. Tell them 10 oppose a new tobacco
taxes.

TITLECARD: Call 1-800-343-3222.

PAIN FOR BY:
Brown & Williamson Tobacco Corporation

Lorillard Tobacce Compaay @ Philip Mortis Incorporated
R.J. Reynolds Tobacco Company » United States Tobacco Company
www.tobaccoresolution.com
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July 6, 1998
“MOS Final” TV :30

ANNCR & TITLECARD: Some in Congress are still pushing a big tax solution on
tobaceo . . . What do Americans think?

WE SEE SHOTS OF PEOPLE TALKING ON-CAMERA IN AMERICA OF
VARIOUS AGES, RACES, GENDERS. WE WILL SEE A VARIETY OF
BACKGROUNDS (RURAL, URBAN, ETC.) FAMILIES WILL BE PORTRAYED
AS WELL AS BUSINISSPEOPLE, FARMERS, RETAILERS,
“Working people get stuck paying all the taxes.”
“1 think that Washington’s answer to everything is new taxes.”
“They re just basically milking that cash cow one more tire.
“There’s got to be some other way.”

“Big taxes and government just aren’t the way to go.”

“The government is too much involved in our lives as it is.”

“1t's another way of the government geling into their pocket.”

“When are they going to get the message? [ don’t know.”

AMNCRIV/O): Consact your Member of Congress. Tel! them to oppose new tobacco
taxes.
TITLECARD: Call 1-800-343-3222.

PAID FOR BY:
Brown & Williamson Tobacco Corporation

Lorillard Tobacco Company » Philip Morris Incorporated

R.J. Reynolds Tobacco Company » United States Tobacco Company
www.tebaccoresolution.com
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July 22, 1998
Revised “Sutplus” TV :30

VISUAL:

Drarnatic still photographs of American workess scross the country in all different
regions - uban and rural, )

ANFCR(VO):

These are the real heroes of the American economy . . .

Men and women across this country who work hard for their families . . .
Their sacrifice has brought our sconomy back and

Source: Presswire, July 16, 1998
their 13y dollars have given us the first budget swplus in slmost thirty vears.

Sewrce: Congressional Fudyer Office, 10-year surplor projection, July 17, [998
But even with 3 $1.6 willion swplus,

Source. St Low's Post Dispateh, June 19, 1858
Bome in Washington stiil want more than $340 billion in new tobacco taxes . . .

Jsn't it tizne w0 give hardwiorking Americans a break?
Contact your Member of Congress. Tell thern 10 oppose new tobacco taxes.

TITLECARD:

Call 1-860.343.3322.
PRI FOR BY:
Brown & Willamson Tobaseo Corportion
Lorillard Tobaces Company « Philip Mor-ds Incorporated
RJ. Reynolds Tobacco Company « United States Tobacco Company
www tobaccoresolntion.com
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Audio Tape
“Bozell/Eskew : 5/29/98%
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Audio Tape
“National Media : Project Blue : 7/8/98”
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Video Tape
Reel # 1
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Video Tape
Reel #2



Video Tape
Reel #3
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Every day 3,000 kids become regular smokers;
tobaceo will kill 1,000 of them prematurely.

Unless corsprehensive legislaion is enacted, more
children will become addicted to tobaccs. We
can't afford to play pelitics with our kids’ Yves.
Without tough, effective legislation, the only
winner will be Big Tobaceo.

It’s time to protect kids and crack down on the

tobaceo industry.
VARNING:

Don't let America’s future go up in smoke.

Arverican Assocation for Respiratery Care; American Assodation for World Health; Ametican Assocation
of Univevsity Wonvair; Amavican Caticar Sodiety: American College of Cardiclogy; American Geral
Hygienists’ Assosiatiun: Amevican Heart Awodation; American Protestart Health Albance; Amerian
Paychologicat Association; American Society of Interal Madicine; Asseciation of Schools of Public Health,
Gird Seouts, USA; The HMO Group: Narionat Asseciation of Children's Hospitads; Nationsl Association of
County & City Health Cfficials; National Assodiation of Elementary School Pringipals; National Assotiation
of Pediztric Nurse Associares and Practitioners: National Association of Secondary Schoo! PrinGpals;
Nationa' PTA; Oral Health America; Partnership far Prevendion; Phasmacizt Planwing Seevices, Inc;

Pharmacy Councl on Tebaccn Dependence; Wemen's Lagat Defense Funt
‘ I -

wisit 6ur Wébﬁite at wvm.mbacco%iéﬁkids.mg,
Tha Natienal Center ior Tobatco-Frae Kids, 1707 L Street MW, Suite 800, Washingten, DT 20036

€ 1990 Natonai Comar for Tobacoo-Frea Kids

Mew Yerk Times, AZ5
February 8, 1998
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The Hill 8 Wednesday, Aprit 22, 1938

b
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They said.
't cause cancer,
that nicotine isn’

addictive, and th
don’t target kids.

And now they say
tobacco legisiation
won’t work.

they

The tobacco indusity has lied for more than 40 years. Now they're pushing the idea that a
comprehensive tobaceo policy is a big government solution that won't help kids.

That’s another lie, and the American people know it.
A new poll* shows that more than 80 percent of the public helieve Congress should pass 2

national tobacecs contrel pelicy to reduce tobaceo use among kids. In fact, a large majority
says the tobacco industry’s opposition makes them favor legislation even more.

It's time for Congress to pass a tough, effective tobacco Wll. No weak imitations.
Ilon’t protect Big Tobaceo.

Tobaceco vs. Kids., Where America draws the line.
e e Lo 8 e e mmm

To learn mare, call 202.-296-5449
or visit our web site at www.tobaccofreskids.org.

The Natienal Center for Tobacco-Free Kids, 1707 L Strest NW, Suite 800,
Washingten, DC 20036

gy NGIUXH

* Marke? Farts Terehavon suney OF 1000 adults, Agnd 1315, 1958 & 1950 Natona Center ior Tobacoo-Free Kids




|

The il g Wednesday, May 13, 1998 s

A front group funded by the whacto ingustry hss been reuning
ads claiming that Senator McCains tohaceo control bill is a big
tax and spend measure that won't stop tesn smoking.

Thats false. Don't b:lieve it. These people don’t care about our
children. They care about protecting iobacee companies, chesp
cigareties and business as usual.

Five million teens alive loday will die carly from tebacco-caused
diseases unless Congress passes tough, comprehensive legislation
io help America solve this encrmous problem.

John McCain and those whe voted with him in the Senate
Commerce Committee have given Congress a historic opporunity
to save nillions of lives.

Thank vou, Senator McCain, for putting kids first.
; pulting

Tabacco vs. Kids.
Where Awmerica draws the line.

BN

2y

panerican Cancer Socigty ¥ Arnarican Hoademy of Cnild & Adolescent Pychiayry » Mmarican Academy of Family Physicians » American
Assaciation of Physizians of Indian Ongis ¢ Amentan Assaviation of Respuratory Care » Amanican College of Condinlogy » American
Coltege of Chast Physicians * Amarican Collega of Physicans » Amencan College of Fraventive Medicine » American Heart Association ©
Amencan Psychotogical Association * Association of Black Cardiclogists » Arnenican Socaty of Internzt Medicine » Children’s Defense Fund
» Community Anti Dinug Coalitions of America # Federation of Behaviwal, Psychotogical and Cognitve Sciances  Intemeligicus Coalition
on Smoking or Health » National Asscciation of Children’s Rezpitals © Navenal Asseciation of County and City Heslth Officials »

Nationaf Associavon of Local Boards of Health » Society for Research on Micatine & Tabaceo » Society of Behavioral Medicine »
Surmenit Health Coalition » The HMO Group

Ly NQIYXH

L s e e

To learn more, call 1-800-284-K3035
or visit our web site at www.tobaccofreekids.org.
The Mational Center for Tobacon-Free Kids, 1707 1 Street NW, Suite 830, Washington, OC 20036

© 1905 M Ot b VoDAtER-Svan Kag
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The tobacco industry is

connting on its friends in
Congress to kill or water
down tough legislation
that would protect kids
from tebacco addiction.
America’s kids are
counting on Congress to

do the right thing in this

important fight.

Tobacco vs, Kids.
Where America draws the fine.

. Tolearn m@}e, call 800-284-KIDS
or visit our web site at www.tchaccofreshids.org.

8¥ NYyigxy

The National Center for Tobaceo-Free Kids
1707 L Street NW, Suite 800, Washington, DC 20036
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Exhibit 69

BEFORE THE FEDERAL ELECTION COMMISSION

City of Washington
MUR 4765

District of Columbia

AFFIDAVEIT OF LANCE AN MORGAN

LANCE TAN MORGAN, being first duly sworn deposes and says, to the best of his
knowledge and belief:

I. My name 1s Lance lan Morgan and | am currently employed as President of
sawyver Miller Consulting, Washington, D.C.. which is & division of BSMG Worldwide
Communications Management. 1 have held that position since 1996, and have been an
employee of Sawyer Miller since 1988,

s 2. BSMG Worldwide's principle business is in the field of public relations consulting
and communications,

3. Brown & Williamson Tobacco Corporation. Lorillard Tobacco Company, Philip
Moris Incorporated, R. J. Reynolds Tobacco Company, and United States Tobacco Company
(Clients) retained divistons of BSMG Worldwide in January of 1997,

4. In my capacily as President of Sawyer Miller, | have been the project manager
over Clients’ accounts with divisions of BSMG Worldwide and have been closely involved
with all aspects of the production of advertisements on their behalf.

} 5. Since March of 1998 divisions of BSMG Worldwide have been operating under




instrections from the Clienis to preduce print, radio and television advertisements for
publication by Chents as part of Clients” grassroots effort 1o educate the public and persuade
Members of Congress regarding the public pelicy issue of federal tobacco legislation.

6. At all times since Clients retained divisions of BSMG Worldwide, Clients have had
the sole authority 1o decide whether 10 publish all print, radio and television advertisements
preduced on their behalf by divisions of BSMG Worldwide.

7. Before mid-April of 1998, the content. timing and placement of all advertisements
produced by divisions of BSMG Worldwide were designed to educate the public and persuade
Members of Congress to support federal tobacco legislation that would resemble the tobaccoe
“Proposed Resolution” and were not designed to aftect the outcome of any federal election.

8. Since mid-April of 1998, the contern, timing and placement of all advertisements
produced by divisions of BSMG Worldwide have been designed to educate the public and
persuade Members of Congress to oppose certain propesals for federal tobaceo legislation and
were net designed to affect the outcome of any federal election.

&, With the exception of the name of Senator McCain, the sponsor of §, 1415, and for
whom 8. 14135 became knowa {i.e. the "McCain bill™). and then used only in that regard,
none of the advertisements produced by divisions of BSMG Worldwide for publication by
Clients have depicied or referred to any candidate for federal office, nor have any of the
advertisements contained any language urging the public to vote for or against any candidate
ar party.

10.  The content of ali of the advertisements produced by divisions of BSMG

Worldwide and published by Clients focus exclusively on the merits of proposed federal



tobacco legislation and cleorly identify Clients as having paid for the advertisements.

11. Since Chents decided io publish the first advertisements in March, decisions
regarding the content. timing, placement and publication of all of the advertisements through
the date of this aftidavit, have been made in direct response to Congressional developments
regarding federal tobacco legistation.

12, As of the date of this affidavit, Clients have not communicated any decision to
divisions of BSMG Worldwide regarding whether they intend to publish any advertisements in
the fall.

£3. [ certify that exhibiis 1 through 13, are true and accurate copies of print
advertisements produced by divisions of BSMG Worldwide on behalf of Clients that have
been published between March of 1998 and August 18, 1998,

14. 1 certify that exhibits 14 through 20, are true and accurate scripts of radio
advertisements produced by divisions of BSMG Worldwide on behalfl of Clients that have
been published between March of 1998 and August {8, 1998,

15, 1 certify that exhibits 21 through 39, are true and accurale scripts of television
advertisements produced by divisions of BSMG Worldwide on behalf of Chients that have
been published between March of 1998 and August 18, 1998,

81 7

16. 1 certify that exhibits 40 through 1, are true and accurate audio recordings of radio
advertisements produced by divisione of BSMG Worldwide on behatf of Clients that have
been published between March of 1998 and August 18, 1998

17. 1 centify that exhibits 42 through 44, are true and accurate video recordings of

tefevision advertisoments produced by divisions of BSMG Worldwide on behalf of Clients




that have been published between March of 1998 und Angust 18, 1998,
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Signed and sworn to before me
on this /77 day August, 1998.

_ e e
f _/ LA 4 ;_L:«faf{t E
it et e
Notary Public

/:4 (i Sl P ,"r/.;. 7177

My Commission Expires: 7 -7 74D




Audio Tape
“Project Blue : ‘Surplus’™
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Exhibit 71

June 38, 1998
Aftrican American/Hispanic Radio :60

Woman (VO):
I work hard for my family, but afier taxes there isn’t much left on payday. . .

And now some Members of Congress are trying to raise more than half a trillion in new
tabaceo taxes . .,

Almost half of these pew taxes will be paid by people caming less than $30.000 a year . .

e Why is it always that working people have to pay the bili?

They say it’s to stop kids from using tobacco but they 're going to spend 2 lot of the
money on more government burcaucracy . . .

And since they're going 1 raise the price of cigarcties to more than $5.00 a pack, there’ll
be a criminal black market in cigarettes so children will have unregulated access to
cigarettes . . .

Those politicians in Washington need to remember who sent them there ... We don’t
need any more taxes or crime.

ANNCR (VO): Contact your Member of Congress. Tell them to oppose new tobacco
taxes.

Paid for by Brown & Williamson Tobacce Corporation, Lorillard Tobacco Company,

Philip Muorris [ncorporated., R.J. Reynolds Tobacco Company, United States Tobacco
Company



Exhibit 72
July 31, 1998

“Surplus” Radio 160

Woman {V/3}

The politicians arc always telling us they re againgt taxes and for working people.

Well now they have a chance to prove it

This tebaceco tax bill some in Congress are talking about doesn™t make any sense.

How is a more than half a trillion dollar tax increase on working people going 10 stop
kids from smoking?

And a recent Congressional Budget Office report prejects a 10-year budget surplus of
$1.6 tnilion. . .

But some in Washington still want to raise more than $500 billion in new tobacco taxes.
{t doesn’t make any sense,

Why does Washingion need to raise more taxes for big povernment when there’s a
forecast for a huge budget surplus?

Is't it time to give hardworking Americans a break?

Contact your Member of Congress and tell them to oppose new tobacco taxes. Call 1-
800-343-3222,

Paid for by Brown & Williamson Tobacco Corporation. Lorillard Tobacco Company,
Philip Morris Incorporated, R.J. Revnolds Tobacco Company, United States Tobacco
Company



